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§ 35.175 Attorney’s fees. 
In any action or administrative pro-

ceeding commenced pursuant to the 
Act or this part, the court or agency, 
in its discretion, may allow the pre-
vailing party, other than the United 
States, a reasonable attorney’s fee, in-
cluding litigation expenses, and costs, 
and the United States shall be liable 
for the foregoing the same as a private 
individual. 

§ 35.176 Alternative means of dispute 
resolution. 

Where appropriate and to the extent 
authorized by law, the use of alter-
native means of dispute resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is 
encouraged to resolve disputes arising 
under the Act and this part. 

§ 35.177 Effect of unavailability of 
technical assistance. 

A public entity shall not be excused 
from compliance with the require-
ments of this part because of any fail-
ure to receive technical assistance, in-
cluding any failure in the development 
or dissemination of any technical as-
sistance manual authorized by the Act. 

§ 35.178 State immunity. 
A State shall not be immune under 

the eleventh amendment to the Con-
stitution of the United States from an 
action in Federal or State court of 
competent jurisdiction for a violation 
of this Act. In any action against a 
State for a violation of the require-
ments of this Act, remedies (including 
remedies both at law and in equity) are 
available for such a violation to the 
same extent as such remedies are 
available for such a violation in an ac-
tion against any public or private enti-
ty other than a State. 

§§ 35.179–35.189 [Reserved] 

Subpart G—Designated Agencies 
§ 35.190 Designated agencies. 

(a) The Assistant Attorney General 
shall coordinate the compliance activi-
ties of Federal agencies with respect to 
State and local government compo-
nents, and shall provide policy guid-

ance and interpretations to designated 
agencies to ensure the consistent and 
effective implementation of the re-
quirements of this part. 

(b) The Federal agencies listed in 
paragraph (b) (1) through (8) of this sec-
tion shall have responsibility for the 
implementation of subpart F of this 
part for components of State and local 
governments that exercise responsibil-
ities, regulate, or administer services, 
programs, or activities in the following 
functional areas. 

(1) Department of Agriculture: All pro-
grams, services, and regulatory activi-
ties relating to farming and the raising 
of livestock, including extension serv-
ices. 

(2) Department of Education: All pro-
grams, services, and regulatory activi-
ties relating to the operation of ele-
mentary and secondary education sys-
tems and institutions, institutions of 
higher education and vocational edu-
cation (other than schools of medicine, 
dentistry, nursing, and other health-re-
lated schools), and libraries. 

(3) Department of Health and Human 
Services: All programs, services, and 
regulatory activities relating to the 
provision of health care and social 
services, including schools of medicine, 
dentistry, nursing, and other health-re-
lated schools, the operation of health 
care and social service providers and 
institutions, including ‘‘grass-roots’’ 
and community services organizations 
and programs, and preschool and 
daycare programs. 

(4) Department of Housing and Urban 
Development: All programs, services, 
and regulatory activities relating to 
state and local public housing, and 
housing assistance and referral. 

(5) Department of Interior: All pro-
grams, services, and regulatory activi-
ties relating to lands and natural re-
sources, including parks and recre-
ation, water and waste management, 
environmental protection, energy, his-
toric and cultural preservation, and 
museums. 

(6) Department of Justice: All pro-
grams, services, and regulatory activi-
ties relating to law enforcement, pub-
lic safety, and the administration of 
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justice, including courts and correc-
tional institutions; commerce and in-
dustry, including general economic de-
velopment, banking and finance, con-
sumer protection, insurance, and small 
business; planning, development, and 
regulation (unless assigned to other 
designated agencies); state and local 
government support services (e.g., 
audit, personnel, comptroller, adminis-
trative services); all other government 
functions not assigned to other des-
ignated agencies. 

(7) Department of Labor: All programs, 
services, and regulatory activities re-
lating to labor and the work force. 

(8) Department of Transportation: All 
programs, services, and regulatory ac-
tivities relating to transportation, in-
cluding highways, public transpor-
tation, traffic management (non-law 
enforcement), automobile licensing and 
inspection, and driver licensing. 

(c) Responsibility for the implemen-
tation of subpart F of this part for 
components of State or local govern-
ments that exercise responsibilities, 
regulate, or administer services, pro-
grams, or activities relating to func-
tions not assigned to specific des-
ignated agencies by paragraph (b) of 
this section may be assigned to other 
specific agencies by the Department of 
Justice. 

(d) If two or more agencies have ap-
parent responsibility over a complaint, 
the Assistant Attorney General shall 
determine which one of the agencies 
shall be the designated agency for pur-
poses of that complaint. 

§§ 35.191–35.999 [Reserved] 

APPENDIX A TO PART 35—PREAMBLE TO 
REGULATION ON NONDISCRIMINATION 
ON THE BASIS OF DISABILITY IN 
STATE AND LOCAL GOVERNMENT 
SERVICES (PUBLISHED JULY 26, 
1991) 

NOTE: For the convenience of the reader, 
this appendix contains the text of the pre-
amble to the final regulation on non-
discrimination on the basis of disability in 
State and local government services begin-
ning at the heading ‘‘Section-by-Section 
Analysis’’ and ending before ‘‘List of Sub-
jects in 28 CFR Part 35’’ (56 FR 35696, July 26, 
1991). 

SECTION-BY-SECTION ANALYSIS 

Subpart A—General 

Section 35.101 Purpose 

Section 35.101 states the purpose of the 
rule, which is to effectuate subtitle A of title 
II of the Americans with Disabilities Act of 
1990 (the Act), which prohibits discrimina-
tion on the basis of disability by public enti-
ties. This part does not, however, apply to 
matters within the scope of the authority of 
the Secretary of Transportation under sub-
title B of title II of the Act. 

Section 35.102 Application 

This provision specifies that, except as pro-
vided in paragraph (b), the regulation applies 
to all services, programs, and activities pro-
vided or made available by public entities, as 
that term is defined in § 35.104. Section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 794), 
which prohibits discrimination on the basis 
of handicap in federally assisted programs 
and activities, already covers those pro-
grams and activities of public entities that 
receive Federal financial assistance. Title II 
of the ADA extends this prohibition of dis-
crimination to include all services, pro-
grams, and activities provided or made avail-
able by State and local governments or any 
of their instrumentalities or agencies, re-
gardless of the receipt of Federal financial 
assistance. Except as provided in § 35.l34, this 
part does not apply to private entities. 

The scope of title II’s coverage of public 
entities is comparable to the coverage of 
Federal Executive agencies under the 1978 
amendment to section 504, which extended 
section 504’s application to all programs and 
activities ‘‘conducted by’’ Federal Executive 
agencies, in that title II applies to anything 
a public entity does. Title II coverage, how-
ever, is not limited to ‘‘Executive’’ agencies, 
but includes activities of the legislative and 
judicial branches of State and local govern-
ments. All governmental activities of public 
entities are covered, even if they are carried 
out by contractors. For example, a State is 
obligated by title II to ensure that the serv-
ices, programs, and activities of a State park 
inn operated under contract by a private en-
tity are in compliance with title II’s require-
ments. The private entity operating the inn 
would also be subject to the obligations of 
public accommodations under title III of the 
Act and the Department’s title III regula-
tions at 28 CFR part 36. 

Aside from employment, which is also cov-
ered by title I of the Act, there are two 
major categories of programs or activities 
covered by this regulation: those involving 
general public contact as part of ongoing op-
erations of the entity and those directly ad-
ministered by the entities for program bene-
ficiaries and participants. Activities in the 
first category include communication with 
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